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Summatry

In reporling to Congress on the Grade B signal intensity standard for purposes of SHVIA,

the Commission mllst make rccommendatiom in a manncr consistent with the purpose and intent

of Congress when it passed the Act. Accordingly~ the Commission must remember: (1) that

localism is a core policy objective underlying SHVlA's compulsory c()pyright license and (2) that

a compulsory license is in derogation ofexclusive propelty rights and, therefore, must be construed

ac; narrowly as possible-

In light ofthese principles; there is no reason fortbe Commission to recommend any changes

to its well-established. longstanding, and time-tested Grade B standard. The Commission has

carefully examined the adequacy of its Grade R standard on numerous occasions, and every time it

has concluded that no alternation is warranted. 111 fact, just la-ott year the Commission reaffinned its

current Grade B standard speciiically fN u..c;e in determining whether a household is "unserved"

under the Satellite Home Viewer Act. It would be foolhardy for the Commission now to recommend

changes to a standard that has been exhaustively reviewed and consistently upheld.

Very few U.s. households qualify for the compulsory copyright license set forlh in SHVIA.

The number of"white area" households has decreased substantially due to an increase in the number

of television stations and improvements in transmission and receiver technology. In addition, the

passage of local-into-Iot:allegislation has changed the nature of the "white area" problem, Those

markets where local-into-Iocal service is available from at least one satellite carrier dQ not contain

any truly "unserved hotL';eholds" because households thal can receive local signals via satellite

obviously do not need '"life-line network television service."

There is no scientifically sound evidence that viewer expectations of picture quality \\'i01

respect to free, analog, over-the-air signals have changed since the Commission adopted its Grade B

signal intensity standard. Accordingly. any argumentlhat viewers are dissatisfied with the quality

ofa Grade B strength signal is pure conjecture. No recent study documents any purported change

- iii -



in viewer expectations or replicates the methodology of the initial rASe ~tudy. The Commission

should he careful not to conl1ate viewer expectations regarding the picture quality ofa pay television

service s\.lch as satellite or cable with expectations regarding the quality of a free, analog.

over-The-air signa1. Consumers who pay for te}evi~iol1 service should expect to r~Ceiyc a picture

quality that i~ better than what they receive for frcc. for that reason and others, studies sllch as the

Jones study cited in the Notice are irrelevant to any detennination of whether to recommend

modifications to the Grade B standard.

By adding the worJ "stationary" to the "unserved household" definition, Congress did not

ehange the methodology by which signal intcnsity at any given household should be measured. It

has always been assumed that in measuring signal intensity, the receiving antenna must he properly

oriented, and it is abundantly clear fro111 SHVIA' s legislative history that Congress did not intend

to alter this preswnption.

There is no need for the Commission to modify any of the planning factors used in

calculating the Grade B signal intensity values. In fact, ifthtl Grade B signal intensity values are to

be revised at all. they should be adjusted downward, not upward. Moreover. there is no need for the

Commission to attempt to account for ghosting in detining Grade B ~ignal intensity. Ghosting is a

complex phenomenon that is difficult to predict and, in any event. teclmological solutions exist that

can negate this problem.

Finally, it is not appropriate at this time tor the Commission to make any recommendation

regarding a Grade B standard for DTV. Because the tnmsition from analog to digital tran!\mission

of programming will not take place until the year 2006 at the earliest, any recommendation at this

time would be premature.

Network Affiliates urge the Commission to recommend to Congress that no changes be made

to its longstanding Grade B signal intensity standard for purposes of SHVIA.

• iv •



Before the
Federal Communications Commission

Wa~hington, D.C. 20554

In the \!falter of

Technical Standnrds for Deternlining
Eligibility For SateHite-Dehvercd Network
Signals Pursuant to the SatelJite Home
Viewer Improvement Act

To: The Commission

)

)
)
)
)
)

ET Docket No. 00-90

JOINT COMMENTS OF THE
ABC, CBS, FOX, AND NBC

TICLEVlSION NETWORK AFFILlATE ASSOCIATIONS

I.
Preliminary Statement

The ABC Television Affiliates Association, the CBS Television Network Affiliates

Association, lhe Fox Televbion Affiliates Association, and the l\I'"BC Television Aniliatcs

AsSOCiation (collectively, the "Network Affiliates"), by their attorneys, hereby submit these

comments in response to the Commission's Notice of Inquiry rNotice"), FCC OO~184, released

May 26. 2000, in the above-captioned proceeding. The Network Affilia1es represent more than 800

local television broadcast ~1allons throughout the nation that are affiliated wi th one ofthe four major

television broadcast networks.

The Network Affiliates urge the CommiSSion Lo recommend to Congress that no changes be

made to its longstanding Grade B signal intensity standard for purposes of the Satellite Home

Viewer Improvement Act.



11.
The CommissioD Must Keep The

Intent And Purpose Of SHVIA In Mind

The SateJ1 ite Home Viewer Improvement Act ("SHVII\" or "Act") was enacted by Congress

in 1999 to replace the Satellite Home Vi~werAct ("SHVA"), (Jliginally cr.acted in J988 and set to

expire last yeaL 1 While SI-IVTA added new sections to the existing SHYA, most notably a

local-into-Iocal. compulsory license lor satellite caniers.2 the Section 119 \.:ompulsory license

provision, which allow~ 'latellite carriers to retransmit distant network programmlng to "unserved

households," was reenacted basically ullchanged:1 The Conference Report accompanying passage

ofSHVIA notes that "the Section 119 regime is largely being extended ill its elUTent form. ''4 Thus,

much ofthe information submitted in the Clm,mission's prior SHVA ntlemaking proceeding in CS

DocketNo. 98-201 is relevant here. Before making any recommendations to Congress, the Network.

Affiliates urge the Commission to review and consider the '\iolwninous research and materials filed

by both the Network Affiliates and the National A:5sociation of Broadcasters ("NAB") in that

proceeding. ~

I Consolidated Appropriations Act for 2000, Pub, L. No.1 06-113, § 1000(9)., 113 Stat. 1501
(enacting S. 1948, including the Satellite Home Viewer Improvement Act of 1999, Title 1 of the
Intellectual Property and Communications Omnibus Refonn Act of 1999, relating to copyright
licensing and carriage ofbroadcast signals by satellite carriers, codified in Titles 17 and 47 U.S,C.),

2 See 17 V,S.c. § 122.

'See 17U.S.C. § 119.

4 Conference Report on H.R. 1554, Tntellectual Property and Communications Omnibus
Reform Act of 1999, 145 CONGo R~c. Hl1793 (daily ed. Nov. 9, 1999) (hereinafter "Conference
Report").

S ,)'ee Joint Comments of the ABC, CBS, Fox, and NBC Televisiun Network Affiliate
(continued...)

- 2 -



Section 119 W<lS enacted for two reasons: (1) to enable households located b~yond the reach

ofa local affiliate to obtain access to broadcast network programming by srttellite and (2) to protect

the integrity or the copyrights that make possible the existing, free. ovcr·the-air national

network/local aniliatc broadcast distribution sy~tem. (, Section 119 represents a. careful balance

between, on the one hand, the public lnterest in allowing those few households located in "while

areas" beyond the reach of a locai network ~lation to secure access to broadcast network

programming and, on the other hand. the public interest in preserving "localism" by protecting Lhe

copyright each local network affiliate has for the broadcast of its network programming in its local

market.

Section 119 provides a compulsory license for satellite carriers to retransmit distant network

programming to those households that are "unserved." As the Conference Report states:

(T]he specific goal ofthe Section 119licenl;e is to allow for a life-line
network television ,,;ervice to those homes which cannot receive the
local network television stations Hence, the un.e>erved household
limitation that has been in the license sin(;e its inception.'

5(...continued)
Associations, CS Docket No. 98-201 (filed Dec. 11, 1998); Joint Rt.1'ly Comment') of the ABC,
CBS, Fox, and NBC Affiliate Associations, CS Docket No. 98~201 (filed Dec. 21, 1998);
Supplemental Information of the ABC, CBS, Fox, and NBC Television Network Affiliate
As..<;ociations, CS Docket No. 98-201 (filed Jan. 15, 1999); Comme.nt.c; of the NAB, CS Docket No.
98·201 (filed Dec. 11,1998); Reply COllunents oflhcNAB, CS Docket No. 98-201 (HIed Dec. 21,
1998). N~twork Affiliates hereby incorporate by ::'Cference their prior filings in CS Docket No.
9S-201.

6.<.,ee Satellite Delivery of Network Signals to Unserved Hou~holds for Purposes of the
Satellite IIome Viewer Act, Report and Order, FCC 99-14,14 Comm. Reg. (P & F) 1193 (1999),
at ~ 12.

7 Conference Report, 145 CONGo REC. Hl1792·Hl1793 (emphasis added).

- 3 .



A household is "unserved" under SHVIA if, inter alia, it

cannot receive, through the use ofaconventional. stationary, outdoor.
rooftop receiving antenna, an oveNhc-air signal ora primary network
station aftiliated with that network ofGrade B intensity as defined by
the Federal Communications Commission under Section 73 .683(a)of
Title 47 ofthe Code ofFederal Regulations, as in effect on Janwary I,
1999.8

In this pro~eedlng,. the Commission seeks comment on whether lt ~hould recommend to

Congress changes to lhe detinitioll of "Grddc B intensity" as that term is used in SHVIA. It is

axiomatic that any recommended changes to SHVIA must be consistent with the purpose and intent

ofCongress when it p'<1ssed the Act Thus, the Grade B ~tand..'U'd cannot be modified in a way that

is inconsistent with the protel.:t10n of localism, a fundamental tenet of SHvlA. in addition,

consistent with congressiona.l intenl, the compulsory license granted by Section 119 must be

narrowly construed.

A. First And Foremost, The FCC Must Proteet Localism

111 deciding whether to modify the Grade B signal intensity standard for purposes ofSHVlA.

the CommissioncaJUlotact U1 a way that wouldjeopardize or undermine the strength ofthe nation's

system of free, over-the-air televls1on. Localism is a core policy objt'Ctive underlying the creation

ofthe Secllon 119 compulsory license. The Commission ha:-. previously recognized that

[t]he network station compulsory licenses created. by the Satellite
Home Viewer Act are limited because Congress recognized the
importance that the network-affiliate relationship plays in delivering
free, over-the-air broadcasts to American fumilies, and bc<;allsc ofthe
value of localism in broadcasting. Localism. a principle underlying
the broadca'it service since the Radio Act of 1927, serves the public

8 17 U.S.C. § 119(d)(10)(A).

-4-



interest by making available to local citizens information of interest
to the local community (e.g., local news, i!11ormation on local
weather, and information on community events). Congress was
concerned that without copyright protectlnn, the economic vi,lbility
oflocal stations, specifically those alliliated with national broadcast
network~, might be jeopl:lrdi~d, thus tmdel1Tlimng one important
source of local intormationY

\Vhcn Congre5!\ passed SHVTA, it specifically reiterated its intention to promote the concept of

localism, As the Conference Report accompanying SHVTA states:

(T]he Conference Committee reasserts the importance of protecting
and fostering the system of television networks as they relate to the
concept of localism. It is well recognized that television broadcast
stations provide valuable programmmg tailored to local needs, such
as news, weather, special announcements and information related to
local activities. To 'hat end the Committee has .~·lrlictured the
copyright licensing regime for satellite to encoura.ge and promote
retransmissions by satellite oflocal tc/evi.ttiun broadcast sta.tiOn.f; to
suhscribers who reside in local markets ofthose stations. 10

Accordingly, any actions taken by the Commission in this proceeding must be designed to protect

and encourage local broad,asting.

B. SHVIA's Compulsory COp}'right License Must Be Narrowly Construed

in addition to remembering the ovcrarching principle oflocalism, the Commission must also

keep in mind that a compulsory license is in derogation of property rights and, theTt~fore, must be::

~ Satellite Delivery orNctwork Signals to Unserved Households for Purposes ofthe Satellite
Home Viewer Act, Notice ofProposed Rule MaJ...ing, FCC 98~302, 14 Comm. Reg. (P & F) 2163
(1998), at ~ 3.

iO Conference Report,. 145 CONGo REc. HI 1792 (emphasis added).

- 5 -



narrowly wl1SlrUcd.'! Section 119 ofSHVJA gives satellite carriers an extraordinary privilege-a

compulsory copyright license that allows satellite carriers tl) uplink a distant network telt:vision

station and retransmit the station's programming to "llnSCTV~d households" without purchasing in

the open market the underlying copyrights for the station's programming.':

Congress has recogI11"..ed that allowing satellite carriers to retransmit distant nct\vork

programming mto a local affiliate's market is a violation ofa local station's exclusive copyright

privileges. As the Conference Report notes, "allowing the importation of distant or out-of-market

network stations in derogation oftbe local station's exclusive right-bought and paid for in market

negotiated arrangements-to show the works in question, undermines those arrangements.""

Congre~s. therefore, intended that the scope ofthis extraordinary privilege be extremely na.,.ow. As

the Conference Report recognized:

lP]erhaps most importantly, the Conference Committee is aware that
in creatlng compulsory licenses, it is acting ill derogation of the
exclusive property rights granted by the Copyright Aet to copyright

\, See Fame Publishing Co , Inc. v. Alabama Custom tape, [nc., 507 F.2d 667,670 (5th Cir.
1975) ("(T]he compulsory license provision is a limited eXt;q'tion to the copyright holder's
exclusive right to decide who shall m~Jke usc of his composition. As such, it must be con!>trued
narrowly, lest the exception destroy, rather than prove, the rule.").

2 The Copyright Office ha.. madc clear that "the copyright law docs not prohibit a satellite
carrier from providing network service to asubscriber who does not reside in an unserved household.
Rather, the sateHite carrier simply cannot make use ofthe compu.ls()ry license in this circumstance,
and must neg()tiate privately with the copyright owners of the programming appearing on the
network signals being retransmitted." U.S. Copyright Of11ce. A Review (~fihe Copyright Licensing
Regime.\· Co\.'/.mng Retransmission.\' o(Broadcast Signuls (Aug. 1, 1997), at 13.

13 Conference Report, 145 CONGo REc. Hl1792.

- 6·



holders, and that it therefore needs to Q(.;J as narrowly as possible to
minimi7,e the effects of the government',; Intrusion on the broader
market in which the affected property rights and industries operatc. 14

01.
There Is No Prei!ling Reason For The Commission

To Recommend Changes To Its Longstanding Grade B Standard

There is no reason for the C(lmmis~ion to recommend any chang~s to its well-established,

longstanding. and time-tesled Grade B standard. The Commission has carefut1y examined :his

st.U1dard numerous time!\ in the past and has alway~ reafTtnned its timdamental accuntcy. and there

is no evidence of any need to revise this standard now. As shown below, very few "unserved

hOllseholds" remain in the United States, and tilt so-called "white area" problem has been

fundamentally altered due to the advent of local·into-local satellite service. Despite unfounded

speculation to the contrary, there is no reliable evidence that viewers' expectations l)f the picture

quality of a free, analog, over~the-air ~lgnal have changed such that the Commission needs to

redefine the Grade B standard. Moreover, Congress did not change the methodology for measuring

signal strength when it added the word "stationaty~ to the "unserved household" definition. [t is

clear from the Act's legislative history that by adding this word Congress did not intend to suggest

that receiving antennas should not be properly oriented. Finally, as demonstrated in the attached

Engineering Statement prepared by lIT Research Institute, Center tor Electromagnetic Science, the

Grade B standard continues to be an accurate and objective measure of whether a household can

receive a local :,,1alion oveNhe-air.

1~ ld. (emphasis added).
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A. The Grade B Standard Has Been Repeatedly Reviewed And Reaffirmed
By The Commission And Should Not Be Chaneed

The Commission has carefully examined the adequacy of its Grade B standard on numerous

occasions and, every time that the Commission or its c:;tatl' has reviewed the values or considered

their revision, tbe Commission has concluded that no alteral10n in the overall values ~tablished in

1952 is walTanted. In fact, in 1975, when the Commission considered redefinrng Grade B signal

strengths for NTSC purposes. it proposcd /owering-n()lraising-the field strength values, although

ultimately it did not act. 15

In 1977, the Office ofChiefEngineer, as a result ofissues raisedconceming VHF "drop-ins,"

reviewed the planning factors for VHF and ultimately determined that Cl.-rtain median Held strength

values warranted areduction-nol an incraase. The Office concluded that the required median Held

strength for Low VHF should be 44 dBu for Zonc 1and 45 dBu for Zones II and III. a reduction of

3 or 2 dB. and for high VHF should be 54 dBu for Zone I and 56 dBu for Zones II and 1l1, a

r~ductiotl in the fDlmcr instance of2 dB. 16 No Commission revision was undertaken as a reslilt of

this review.

1~ See Television and FM Field StTength Curves, Report and Order, FCC 75-636.34 Roo.
Reg. 2d (P & F) 361 (1975),146 (discussing proposal to lower Grade B field strcng,th values
because "equipment refinements occurring since the original Grade B detcnninations were made"
justified "u reduction in estimated receiver noise figures. an upward revision in values for receiving
antenna gain, and a reduction in the assessed effect oftransmission line losses"). The Commission
ultimately did not adopt the new parameters because there was no "urgentneed, from an engineering
standpoint, to redefine the Grade B contour, and since other considerations d[id] not make such a
course of action expedient" Id at f149.

16 See Gary S. Ka1agian, A Review ofthe Technical Planning Factol·s for VHF TeJe'V~fjion

Service, FCC/OCE Bulletin RS 77-01 (Office of<..."hief Engineer Mar. 1. 1977). at 9 (Table 413,line
21).

- 8-



In 1980, the UHF Comparability Task Force proposed that the Grade B values for low VHF

and high VHF remain unchanged hut that the Grade 13 field strength value for UHF be increased by

7 dB to 71 dBu. 17 That change was due principally to a 5 dB increase in the time fading factor. No

Commission revision was tU1dertaken as a result l11' this review.

In 1997, as the culmination of the extensive DTV proceedings, the Commission d~cidcd to

premise DT\' service areas on a replication of existing ~TSC Grade B service areas The

Conunission expressly sought, first, to provide DTV coverage comparable to a station's current

coverage <lrea and, second, to provide the best corresp()ndence between the size and shape of the

proposed DTV channel's coverage area and the station's existing coverage. IS Maintaining viewer

"access to the stations that they can now receive over-fhe-air" Wi.\S a critical component ofthe DTV

repli<.:ation schcme.l~ The C()mmission, therefore, expressly reaffirmed its longstanding Orade B

values.~o It is ludicrous to sugge~1 that the Commission would have predicated DTV.·-for which

broadcasters are investing millions and millions of dollars--on the existing definition of Grade B

17 See Philip B. Gieseler et aI., Comparability ji.JI' UHF Television. Final Report (Office of
Plans and Policy Sept. 1980), at 252 (Table B-2). The Task Force expressly stated the limitations
of its review: "The revised planning factors are sug.gested for the limited purpose ofcomparing the
coverage ofUHF and VHF stations, and any further use, such as incorporationofthese contours into
FCC rules, would require significant additional tel.:hnical and policy investigation." Id at 250. Tn
fact, [he Task Force contemplated that "[a]s various improvements to the UHF service are made, the
particular modified contours suggested here may no longer he appropriate." ld. at 250 n.4.

'R ,,'ee Advanced Television Systems and Their Impact Upon the Existing Television
Broadcast Service, Sixth Report andOrder, FCC 97-115, 7 Comm. Reg. (P & F) 994 (1 (97), at"12.

JO [d, at ~ 29 (emphasis added).

lU Cf Longley-Rice Methodology for Evaluating TV Coverage and Interference, OET
Bulletin No. 69 (FCC July 2, 1997), at 2 Cfable 1) (showing the current field strength values as
defining the area subject to calculation for analog stations in the DrV context).

- 9-



servi<;e if that service were not, in fact, adequate.

Finally, just last year, the Commission issued a Report and Oreier affirming its current

Grade 13 standard specifical1)' for use in determming whether a household is "unserved" under

SHVAl 1 In that proceedmg, the Commission considered whether changes in IeclUlology,

environmental noi~e, or viewer expectations warranted a modification of the Grade B definition."~

After considering copious amonnts of information liled by the numerous parties to that proceeding,

the Commission declined to modify its longstanding Grade B values. The Commission stated that

there was no reliable evidence demonstrating that consumer picture quality expectations had

changedlJ and that any increases in environmental noise since the 1950s likely were negated by

improvements in receiver and anlenna technology. 7.4 The Commission concluded that "the record

in this proceeding provides an inadequate basis for changing the Grade B signal intensity values

either generally or for purposes of the SHVA specifically."?·s

Therefore, the Commission has carefully ~xamined the adequacy ofits Grade B standard on

numerous occasions. Each examination was conducted with the view to furthering the aims and

benefits of television service. Each time, including as recently as just last year, the Commission

determined that no change was necessary. It would be foolhardy for the Commission now to

11 Satellite Delivery ofNetwork Signals to Unserved Households for Purposes ofthe SatelIitc
Home Viewer Act. Report and Order, FCC 99-14, 14 Corron. Reg. (P & F) 1193 (1999). at ~142.

2~ Id. at ~ 42.

23/d at ~ 40.

24 [d. at fl41.

25 ld. at ~ 42.
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recommend changes to a standard that has been exhaustively reviewed and consistently upheld.

B. There Are Vcry Few Truly Unserved Hou1Seholds

It is dear from the legisl.ttivc histories of both SHVIA and its predecessor SHYt\ that

Congress, the Copyright Oftice, the satellite industry, and this Commission believed that the special

copyright pnvlJegc afforded to satellite carriers would result in the provision of distant netwnrk

::;ignals via satellite to only a small number of households. A House Report issued more than ten

years ago, whieh accompanied the original SHVA. noted that only a "smallpercentage oftelevlsion

households cannot now receive a clear signal of the , .. national television n~twork.s."26 The

Honorable Ralph Oman, the then Register of Copyrights, noted th..'\tonly a "relatively small number

of viewers would qualify lmder the Act for satellite delh'ery of [distant] network prograrnming.,,27

In 1987, over-the-air network penetration was 98.1% of all television households, and the

Conunissinn estimated then that fewer than 500,000 hOLL<;eholds would qualify for SJ-iVA's

compulsory license-a number the Commission termed "not substantial upon a nationwlde basis.',n

Already "not substantial" in 1987, the "white area" problem has steadily diminished in the

past thirteen years, The number of commercial television stations serving the nation has increase

by some 21 % since 1987, There were 1028 commercial television .'itatians on the air in 1988; today

20 I1.R. Rep. No. ]00-887, pt. 2 at 19 (1988) (emphasis added).

7,7 Hearing Beji)re the Subcommittee on Courts, Civil Liberties and the Administration of
JUS/Ice, House Committee on the Judiciary, 1OOth Congo (Jan. 27, 1988) (statement ofRalph Oman)

(emphasis added).

2R Inquiry into the Scrambling of Satellite Television Signals and Access to Those Signals
by Owners of Home Satellite Dish Antennas, Report, FCC 87·62, 62 Rad. Reg. 2d (P & F) 687
(1987), at 11 198.

- 11 -



there are 1243 29 ~1oreover, television transmitters, receivers, and antennas have continued to

improve Television ~ivcrs can pick up an acceptable quality picture today at greater dist<mccs

from transmitter sites than ever before While the number ofU.S. households continues to increase,

the coverage of local stations has as well. Given the increase in the nmnbec of stations and

translators and improvement,; in television transmitting and receiving equipment, Network Affiliates

believe "white area" reception difficulties are likely to be experienced by fewer than 0.5% of all

television hOllseholds.

C. The Passage Of Loeal~Into·Loca) Legislation For Satellite Has
Transformed The White Area Problem

The passage of local-into-Iocallegislation for the satellite industry has changed the nattlre

of the white area problem. As a result oflocal-into-locallegislatHln, satellite carriers are permitted

to make local stations available to any household lOCc.1tcd in the Vnited States.w EchoStar and

DirecTV, the nation's largest satellite camers. currently offer local network signals to their

subscribers in 28 television markets, covering more than half of the nation's population. 31 These

19 See 66 Television and Cable Factbook at 1-45 (1998); Broadcast Stalion Totals as of
September 30,1999 (released Nov. 22. 1999).

30 See 17 U.S.C. § 122.

J' These markets, in alphabetical order arc: Atlanta., Boston, Charlotte, Chicago, Cleveland,
Dal1as~Ft. Worth. Denver, Detroit, Houston, Indianapolis, Kansa.c; City, Los Angeles,
Miami-Ft. Lauderdale, Minneapolis-St. Paul, Nashville, New York, Orlando, Philadelphia, Phoenix,
Pittsburgh, Portland, Sacramento-Stockton-M()dcsto. Salt La.1(e City, San Francisco-Oakland-San
Jose, Seattle-Tacoma, St. Louis, Tarnpa-St. Petersburg-Sardsota, Washington (D.C.). Set
DJRECTV' Local Channels Are Now Available:' (visited June 26, 2000)
<http://www.direct\i·.com!howtoget!howtogetpageslO.l076)224,00.html>; LocalBroadca~l Network..~·

(visited Junc 26, 2000) <http://www.dishnetwork.com.!;ot.rware/thirctlc.lel_content/locals!
(continued...)
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local signals ar~ offered throu~Ol1t the entire OMA, so all households located in these markets can

receive local network programming via ~atel1itc.

Even though households located in these markets technically may be "unserved" under

SHVIA, they cannot be considered unserved consistent with the intent of the Act. Congress

specifically provided that the Sectit)n 119 compulsory license was intended only '"to allow for a

life-line nelwork televi~'i()n service to lhose homes ... which cannot receive the local n~twork

stations. "3~ Ahousehold that can receive local signals via satellite obviously does not need "life-line

network television service." Accordingly, those markets where local-into-Iocal servic~ is available

from at least one satellite carrier do not contain any truly "unserved households." Allowing any

household in such a market to receive distant network programming is an unwarranled infringement

on the copyrights held by local stations. Such an infringement is contrary to the principles of

localism embodied in SHVJA.

n. Consumer ExpectatioDS Re~ardiDl The PictureQuality OfFree, Analog,
Over-The-Air Signals Have Not Chaneed

In the Notice, the Commission inquires whether there have been developments in "picture

quality expectations that would warrant a significant modification to the planning factors on which

the currenl Grade B standard for household eligibility for distant television network signal reception

J'(...c.ominued)
index.asp>.

32 Conference Report, 145 CONGo REc. Ht 1793 (emphasis added).
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under SHVA [SiC] is based."n The Grade B standard is an objective proxy developed by the

Commission foJ' measuring, picture quality. The Commission specifically developed the standard

to ret1ect what it considered £0 be an ac~ptabl!:: over-the-air picture. in formulating thc Grade B

standard, the Commission determined that, among its planning factors, a signal-ta-noise ratio of

30 dB was sut1icient to provide a picture of acceptable quality. J4 Subsequently, this 30 dB figure

was wntirmed by the Television Allocation Study Organization ("TASO") in the late 1950s.'5

TASO conducted television viewer tests in which a large number ofobservers rated picture quality

As a result of these tests, it was determined that a signal of Grade B intensity "is of acceptable

quality" and that "[i]nterference is not objectionablc."36

As the Commission acknowledges, there have been no reHabl!:: studies subsequent to the

TASO study documenting a change in viewer expectations of picture quality with respect to {Tee,

analog, oVeT-the-air signals.\~ The Notice correctly observes that "no current study docwncnts this

purported change or replicates the methodology of the initial TASO study that correlated viewer

33 Notice at ~r II.

:;~ See Joint Comments of the ABC, CBS, Fox, and NBC Television Network Affiliate
Associations. CS Docket No. 98-201 (filed Dec. 11, 1998), at 37.

35 In fact, the 1'ASO study concluded that a sigJJal-to-noise ratio of27.5 dB was sufficient
for an "acceptable" picture. The ComD1i~sion rounded this figure up to 30 dB when it created the
Grade B levels. Accordingly, the elUTent Grade B values actually overstate the necessary signal
strength by more than 2 dB. See lITRI Engineering Statement at 6-7.

30 See loint Comments or the ABC, CBS, Fox, and NBC Television Network Affiliate
A~sociations, CS Docket 98w 201 (filed Dec. 11, 1998), at 37.

31 Notice at ~ 14.
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judgments of television picture quality wIth spccitk si~nal lcvcls."31S Thus, any argument that

viewers are dissatisfied with the quality of the picttlTe resulting from a signal of Grade B intensity

is pure conjeeturc. The Commission should not disavow the well-researched and documented 1'A50

study in favor of unsupported theories about viewer expecLations.

In determining the appropriate Grade B values~ the Commission must not contlate viewer

expectations regarding the picture quality of a pay television service such as satellite or cable with

expectations regarding the quality of afree, analog, over-the-alr signaU'I Consumers who pay for

their TV service may-and. indeed, should-expect to receive a picture quality that is better than

what they receive for free. It would be patently unfair to impose a higher standard on broadcasters

who pnwide their signals for free, and there is no evidence that consumer expectations regarding

free, analog. over-lhe-air service have changed.

In its Nolice. the Commission refers to a 1992 study cnnductcd by Bronwen Lindsay Jones

titled "Subjective Assessment ofCable Impairments on Tdevision Picture Quality."40 This study,

however, is inapplicable for three reasons. First, as the Commission hi:l!> recognized, these tests

"were conducted by cable television spon~(1rs using as s~jects viewers who may have expected to

receive. and to pay for, higher quality pictures.'>41 A study regarding the quality of picture that

viewers expect Irom a pay television service is 110t relevant to the determination ofwhat constitutes

33 Jd.

)9 See id. at ~ 15 (inquiring lithe test for whether a household is unserved over-the-air should
be whether the over-the-air reception is comparable to that received by sateJJite).

dO See id. at ~ 14.

41 ld.
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an "acceptable" picture receivcd over-The-air for f"Tce.

Second, the results of Jones's study are fatally skewed because the :study was conducted. on

an entirely different scale than the TASO study. All slgnal-to-noise ratios belov..· 36 dB were

excluded from the Jones study. The study participants, of course, gave the lowest rating to the

weakest signal used in the study. As Jones noted,

subjects work within the boundaries of scales and tend to use the
whole scale, regardless of fit. . .. Test subjects will· take a range
which is narrow (Le.. all quite high- or low-quality presentations) and
expand it to fit the scale, thereby labeling, for example. good quality
signals as "Very Annoying" .... 42

Ohviously, since a SIN ratio of36 dB was the worst signal shown to viewers, it recclved the W<>Tst

rating, "very annoying," and the middle rating "slightly annoying"--whieh is as akin to the TASa

scale's Grade 3, "passable" as lh~ CCIR's five-point seale permits-must be given to a SIN ratio

substantially higher. A study whose scale starl.'· at the SIN ratio that the TASO scale would classify

as Grade 2. "fine," the second best category on the TAsa scale. cannot meaningfully be compared

to the TASO study. As Jones states, "[k]n()wledge of this [scale1context effect ean be used i 11 the

design of subjective tests to influence the outcome. ,'43 In this case, the outcome clearly was

influenced by the scale (;hosen, and itshould be seriously questioned whether Jones's des;gn··-either

consciously or unconsciously-dictatcd the results a priori

Finally, Jones's study suffers from a number of methodological differences that further

renders its comparison with the TASa study fatally suspect, including (1) the use of only 33

42 Hmnwen Lindsay Jones, Subjeclive Assessment of Cable Impairmfmts on TeleVision
Picrure Quality. 1992 NCTA Technical Papers, at 7-8.

4:; Id. at 8.
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non-~xpert viewers44 compared with the nearly 200 test subjects TASO used; (2) the lise ofweightcd

noise compared with the use of nnwcighted noise in the TASO study; (3) the use of viewing

distances closer than the 10-foot viewing distance used 1n the TASa study;5 which Jones

acknowledged were also closer than the average viewing distance in the United States·16 and which

necessarily permit greater visual acuity of impairments, as Jones fnrthcr acknowledged4?; and (4) the

use of relatively high-end television receivers,48 larger than those lIsed in the TASO study, which

would rcnder impainncnts more noticeable both vis-a-vis a typical or average receiver and vis-a-vis

the smaller 21-inch receivers used in the TASa study. ~1or¢over, the usc of only still images,49

vis-a-vis n10ving ima.ges, also permits random noise to be more easily perceived and therefore docs

not faithfully duplicate what it is that home viewers actually watch.

For these reasons. the Jones study does not demonstrate an increase in viewer expectations

ofpicture quality for free, analog, over-the-air broadcast televlsion, and, in fact, Network AffiHates

are \maware ofany scientifically-valid study that is meaningfully comparable to the TASO study that

demonstrates an increase in consumer expectations.

44 See id. al 3.

.IS ,\ce td. at 9.

~G See ld. at 2.

47 See id. at 7.

13 Sc~ id. at 5 (describing the 27·h,ch JVe receiver as "high-quality"); id. at 2 (describing the
32-inch Sony Triniton receiver as '·high~d").

~9 See id. at 3.
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E. By Adding The Word "Stationary," Congress Did Not Alter The
Unserved Household Definition

SHVIA defines ;,U1 "unserved hOLlsehold" us onc that "cannot receive, through the use of a

convenTional, stationary, outdoor rooftop n;;cl,;iving antenna. an over-the-air signal ofa primary network

station affiliated with the network ofGrade B intensity."~o (n its No/ice, the ComlTiission suggests that

by adding the \"ord "stationary," Congress intended to change the current assumption that, in measuring

signal strength, the receiving antenna must be properly oriented toward the desired station.51 This

suggestion is incorrect. By inserting the word "stationary," Congress intended OIlly to specify that

signal strength measurements should not be taken using the mobile run methodology.

It has always been presumed that when measuring signal mtensity the receiver must be oriented

towards the transmitter. As the Commission has stated, the "standard methodology for signal strength

measurement ... requires that the test antenna be oriented so that it is most likely able to meaSUTt: the

SIgnal at the best available strength. I
'52 That Congress did not intend to alter thIs "standard

methodology" is abundantly clear from SHVIA's legislative history. On passing SHVIA, Senator

Hatch, Chairman ofthe Conference Committee and the Senate Judiciary Committee, specifically stated:

Twould clarify one oth~r point relating to a minor modification we made
to the definition of "unserved household" in the distant signal satellite
statutory license found in section 119 of Title 17 of the United States
Code. The conferees decided to add the word "stationary" to the phrase
"conventional outdoor rooftop receiving antenna" in Section 119(d)(10)
of the Copyright Act. As the Chairman of the Conference Committee

,,) 17 U.S.C § 1I9(aX1O)(A), as amended by SIMA § lO05(a).

.~l See Notice at ~ 18.

52 In re Jay Lubliner and Deborah Galvin, Potomac. Maryland, FCC 98-201 (released
AUB· 21, ]998), at 1 16 (emphasis added).
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and of the Senate Judicim-y Committee, which has jurisdiction over
copyright mattcrs,l should make clear that thi~ change should not require
any alteration in the methods used by the courts to enforce the ~'unserved

household" limitation ofSeetlon 119. The new languaKe states only that
the an.tenna is to be ",\'luiwnary"; it doe,., no/ .riate that the antenna ;s TO

be misoriented (1.(: .• pointed away from the ,~tatton in que<;tionj Any

interprelation that assumed misorientation would be inconsislent with the
basic premise of the definition of "unserved household," which defmes
that term in rei ation to an individual TV station r~ther than to all network
affiliates in a market-and speaks to whether a household "cannot"
receive a Grade B intensity signal i:rom a particular station. If a
household can receive a signal of Grade B intemi:ity with a properly
oriented statiOl1a!Y conventional antenna, it i", nul "Llnserved" within the
meaning of Section 119. In addition, if station towers are located in
ditferent diredions, conventional over-the-air antennas can be designed
so a~ to point towards the different towers without requiring the antenna
to be moved. And reading the definition of "unserved household" to
assume misoriented antennas would U1ean that the "unservedhousehold"
Iimitation had no fixed meaning, since there arc cOWltless different ways
in which an antenna can be misoriented, but only one way to be correctly
oriented. as the Conunission's rlies make clear,s3

The sentiments ofSenator Hatch were echoed by Senator Patrick Leahy, who clarified that "[tlhe

new language says only that the antenna is to be 'stationary.' it doe... not say thai the antenna is to be

improperly oriented, that is pointed in a way that does not obtain the strongest signal."~4 Similarly,

Congressman Howard Coble, the original sponsor of SHVIA, further clarified:

I want to stress that this one-word change to the Copyright Act does not
require (or even permit) any change in the methods used by the courts to
enforce the "unserved household" limitation of Section 119. The new
language says only that the test is whether a "stationary" antenna can
pick up a Orade B intensity signal; although some may have wished
otherwise, it does not say that the antenna I:~ to be Improperly oriented

5~ J45 CONGo REC. S] 4991 (daily ed. Nov. 19, 1999) (statement of Sen. Hatch) (emphasis

added).

54 145 CONGo REc.:. S14991 (daily ed. Nov. 19, 1999) (statement ()fSen. Leahy)(cmphasis
added).
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(i. e.) pointed awayfrom the TV transmitter in question) To read the Act
in that way would be eXlr'cuJrdinarily hypocritical, ::"ancc "stationary"
satellite antennas themselves must be perfectly oriented tc get any
reception at all."5~

In light of the unambiguous legislative history regarding the addition of the term "stCl.ticnary," any

suggestion that the presumption of a properly oriented antenna has changed lS utterly false.

F. The Grade B Planning Fadon Should Not Be Revised

As shown in the attached Engineering Statement prepared by ITT Research Institute, Center for

Electromagnetic ScienCtl, the Grade B planning tactors used by the Commission are stin accurate today.

In fact, if the Grade B signal intensity standard is to be revised at all, it should be adjWited downward,

not upwaId.~f) Moreover, there is no need for the Commission to adjust the Grade B standard to

!iomehow account for ghosting. Ghosting at a particular location is dependent on numerous variables

illchuiing weather, time of year for areas with deciduous trees, wind, and even moving vehicles <'Uld

aircran. so its presence cannot be predicted with any accuracy. In addition, technical solutions already

exist to eliminate the impact of ghosting. The fact that this technology is not currently used in L'le

industry demonstrates that consumers do not view ghosting as a major problem. Accordingly, there is

no need to modify the Grade B standard to account for ghosting.

~5 14.5 CONti. REC. H12814 (daily cd. Nov. 18, 1999) (statement of Rep. Coble).

56 See Joint Reply Comments ofthe ABC, CBS, Fox, and NBC Televi~ionNetwork Affiliate
Associations, CS Docket No. 98·201 (filed Dec. 21, 1998), at 6~25.
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IV.
Creation Of A New Grade B Standard For

Digital TV Would Dr Premature

At this lime, it is 110t appropriate for the Commission to recommend whether a separate Grade

B standard should be used for determining ifa digItal television ("DTV") viewer is ~ligible to receive

satellite transmissions of distant network signals Linder SHVIA. 57 In contrast with the universal nature

of analog television,. digital television sets are still rare. The transition from analog to digital

transmi~sion of programming will not be complete until the year 2006 at the earliest. Even if tt.is

deadline for the return of analog spectrum licenses is not pushed back. an assumption that seems

unlikely given the current price of digital television s~ts and conceros over various standards, U.S.

households will continue to receive analog programming for at least six more years. Accordingly. as

a practical matter, there is currently no need to detennine whether a household is "unserved" with

respect to over-the-air digital signals.

As a policy matter, the Commission should not attt,'1l1pt to define a digital Grade B standard

prematurely. In the next six years, changes in the marketplace could eliminate the need for an "unserved

household" definition For example, if local·into~local satellite deli....ery continues to spread at its

GlUTent pace, all households could have access to local network programming by the year 2006. In that

case, a Section 119 license would no longer be necessary. Moreover, it is possible that broadcasters and

satellite carriers could come to a mutual agreement regarding retransmission of distant sigllal~ to white

areas. If the Commission steps in prematurely to regulate this matter, it will foreclose the possibility

of such a market-based solution. Accordingly, the Commission should decline to recommend to

578rte 47 V.S.c. § 339(c) (din.."Cting the Commission "if app.Topriate" to "make a further
recommendation rela.ting t('l an appropriate standard for digital signals"); Nonce at ~ 30.
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Congress any "tUlserved houschold" definition with respect to digital sIgnals at this time.

IV.
Condusion

In considering whether to recommend changes in its longstanding definition of Grade D signal

intensity for purposes ofSHVli\, the Commission must keep in mind two overridingprinciplcs: (1) that

localism must he protected, which is a central tenet of SHYlA, and (2) that a compulsory copyright

license must be narrowly construec.l. In light of these: overarehing principles, it is clear that the

Commission ~hould not recommend any changes to its well-estabhshed Grade B signal intensity

standard. The current Grade B standard has been repeatedly reviewed by the Commission. and each

time, inc! uding as recently as last year, the CO~lllissjon has reaffirmed the accuracy of this standard.

Thcre is no ~videncc that the Grade B standard has been rendered outa(lf·date due to changes in

technology or viewer expectations. In fact, if the standard is to be revised at all, the signal intensity

values should be lowered, not raised. In any event, the determination of which household!:; arc

"unserved" has become less important because today a greater percentage of households than ever

before is served by local stations. Due to increased numbers of television stations and improvements

in transmission and receiver technology, more homes than ever can receive their local stations

over-the-air. In addition, more than half of the country's population lives in markets where satellite

carriers already offer local signals and. thus, have very convenient access to local programming. As

local.jnto-Iocal service spreads, the compulsory license granted by Section 119 will no longer be

necessary. Therefore, Network Affiliates urge the Commission to recommend to Congress that no

changes be made to its longstanding, time-tested Orade B signal intensity standard.
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